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Introduction

The National Committee on Pay Equity calls on the EZCC o
move to eliminate wage discrimination against predcminantly
female and minority jobs, specifically by fully ernforcing the
lagislative prohibition against wage discrimination under Tirl
VII of the Civil Rights Act.

The National Commitzee on Pay EQuity is a ccalition of

individuals, labor unicns, women's and civil rights groups,
educational asscciations, state and lccal government agencies and
others. It is dedicated to achieving pay equily. It grovides

leadership and assistance in order tc stimulace pay equity initci-
atives in the areas of crganizing, collac=ive dargaining, researc-
state and local legislation, and enforcerent of existing laws.

This document sets forth specific recommendations which we
believe the EECC can and should adecpt in order to be in compliance
with its legislative mandate to enforce the prohibi=icn againsc
"discrimination in compensation” embodied in Title VII of the Civ-
Rights Act of 1964. We believe that the ZECC is not presencly
meeting this obligation. We have updated the dccument to raflect
such changes as have occurred in the status of our struggle to
achieve pay equity.

The Judicial Setting

In June, 1981, the United States Supreme Ccurt issued its
decision in Gunther v. County of AasningzTon. Gun-her provided
unequivocal confirmation of the position advanced 2y many advocate
groyps and adopted by several courts that wage discriminaticn
against women who hold jobs which may not be substantially equal
to those'held by men, like all other forms of actionable discrim-
ination under Title VII, is barred by the Civil Rights Act of
1964. Since the issue before the Supreme Court in Gunther was a
narrow one, the Court deliberately left open several questions as
to the form and type of proof necessary to escablish a wNage
discrimination violation under Title VII. Lower courts, hcwever,
both before and after Gunther have acted to fill that void.

Thus, a wealth of case law establishes that plaintiffs may make

out a showing of wage discrimination by presenting evidence of
intentional discrimination in the wage-setting process itself=

or with respect to other aspects of joh ,selec-ion and assigrimens
which directly impact on wage-setting.=’ In cther cases, cour~s
have relied upon relevan-= statistici} evidence to find a part==rn
or practice of wage discrimination.= Finally, courts have acpliez
the Griggs-type disparate impact analyi*s to claims of wage ard
bernefits discrimination against wcmen,=' tha= is, they have fcound
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“hile the lower courts nave accted promptly and decisively

to answer the questions left open by Guntner, over tn2 gast year
ne TECC has failed to provide the guidance and leacersnip which
Title VII demands of it in the area of wage discrimination.
Before Gunther, the EEOC commissioned a study by the National
Academy of Sciences to determine both the manner in which con-
ventional wage-setting practices operate to discriminate against
women and the feasibility of creacting bias-free wage-setting
mechanisms. The results of that study werse published in the fall
of 1981, shortly after the Gunthar decision, and proviie a sound
pasis upon which the Commission could rely in investigating
charges of wage discrimination. Egually important, this pre-
eminent NAS study should serve as the basis for policy development
by the Commission in this important area of discrimination. To
date, however, the Commissicn has largely ignored the findings
of the study.

Similarly, the Commission held a series of hearings on wage
discrimination and job segregation in the spring of 1980. These
hearings provided a wealth of information for the Commission to
utilize in processing individual charges, developing systemic
targets for investigation and litigation, and formulating sound
policy in this area. Again, however, the Commission nas merely
published the transcripts of these hearings; it has taken no
action to date in the form of issuing findings from the hearings
or implementing any new initiatives based on the hearings or
the MNAS study.

From a litigation perspective, the Commission participated 5/
as amicus in Gunther, IUE v. Westinghouse, and Kouba v. Allstate.—
It is our further understanding tnat the Commission may have
participated.«in some way in a few other wage discrimination cases
over the past three years. This participation was not publicized.
Thus, as was true with the National Academy of Sciences study and
with the wage discrimination hearings, the EEOC has dropped the
ball in the area of litigating wage discrimination cases. The
Supreme Court has spoken in Gunther, several circuits have rendered
favorable decisions, and a numober of lower court cases are pending.
In light of the developing case law, and keeping in mind that in
Los Arngeles Department of Water and Power v. Marhart,= the Supreme
Court was cricical of the Commission for its failure to provide
guidance, it is incumbent upon the Commission to assume the leader-
ship in this area.

Indeed, the only positive enforcement action which the Ccommission
has taken in the wake of Gunther was the issuance on September 13,
1981, of a 90-day notice to "provide interim guidance in processing
Title VII and Equal Pay Act claims of sex-based wage discrimina-
rion."” That notice has oeen renewed every 90 days since 1ts
original promulgation, and thus represents the policy to which
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the EEZZC has zommitted iLtsell with respect LD pro2assing wage

discrimination clarms. wWhile the laticrnal Ceommitt22 Teli2vas

that cartarn sections of the $J0-day nctic2 warrant furthner con-
1Zeration and flsshing out, 1T represents for Trn2 mosT part a

scund document and policy initiative upcn which the Jommissicn

should continue o rely. However, 1t is cnly a first st2p and che
time for additiocnal action by the EZICC is long overdue

National Committee on Pay Equity Recommendations to the EEQC

The National Committee for Pay Equity strongly urges the
Commission to undertake the following steps immediately to assure
that wage discrimination investigations, litigat:ion and policy
development under Title VII again move forward promptly, decisively
and equitably. We recommend trat the Commilssicon consultT With the
National Committee on Pay Equity on an cngoing obasis.

(1) Tre Commission should vigorously enfiorce th2 policy
embodied 1n the 90-day notic2 issued on Sepcemper 13, 1331. Wage
discriminaticn charges snould De 1nvestigacted fully, 1n accordance
with the instructions supplied under the heading "Investigating
Charges." The Commission should, on an on-going basis, reviaw the
90-day notice to determine where and how it may be enlarged
upon and clarified in order to provide more precise guidance
to the regional EEZOC offices which perform the initial investiga-
tion of charges. As part of its review of the 90-day ilotice, the
Commission should determine the manner bty which the findings of
the NAS study as well as its own hearings will be integrated into
this basic policy document and form the basis for further guidance
for the field.

(2) Because the development of wage discrimination policy
and litigation is still embryonic, it is essential that charges
filed in the field offices receive careful and specialized review
to determine the appropriate processing mode. Under present pro-
cedures the Commission treats potential lawsuits, charges against
public institutions, and preliminary relief cases in this manner.
The Ccmmission should give all wage discrimination charges such
attention. This means that EEOC intake staff should be trained
in the identification of wage discrimination charges; lawyers
or wage specialists should assist in the intake i1nterviews,
where possible, of wage discrimimation claimants; the intake
supervisor should carefully review all charges designated as
wage charges prior to assignment to any processing unit, and,
where appropriate, high-level management in each field office
should become involved at critical stages of decision-making with
respect to wage discrimination charges.

Tight time frames should be instituted in the review and
processing of wage discrimination charges. The Cormission should
carefully monitor the process at each step to ensure that these
time frames are met.
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In addition, the Commissign should provide £O tTh=2 laticnal
C-mmi-tee cn Pay EqQuity 1nisrmat:icon cn & ra2gular TasLs 3accut tne
numher of wage discrimination charges filad and the numter cf
rrose caszes that the Ccmmission has decided to pursu=. To the
extant trat this information cannct he provided wizhout a change
in the Ccmmission's reporting system, tne Committee would recommend

that the reporting system be changed.

(3) The 90-day notice requires that wage discrimination charges
be referred to Headquarters for review 1in order to enable the
Commission to develop uniform law and policy in this area. How-
ever, the experience of many constituent members of the Natiocnal
Committee who assist individuals in filing Title VII charges or
engage in monitoring of field offices has shown that, contrary
to the policy embodied in the S0-day notice, individual field
ocffices have failed or refused to refer charges to Headquarters.
The Commission should establish a mechanism for assuring that all
wage discrinlnation cnarges receivad by field offices are
refarred to Headguarters.

(4) A Headquarters task force, similar to the Pregnancy
Litigation Task Force, should bte establisned for the gurposz of
revie~ing wage discrimiration charges; develcping invastizative
techniques; and rormulating wage discrimination policy. The
task force should be composed of representatives from those units
most directly affected by and expert in the area of wage discrim-
ination, i.e., the Office of Program Operations, including specifi-
cally the Systemic Unit; the Office of Program Research; the
Office of Legal Counsel; and the Office of General Counsel,
including specifically the Appellate Division.

In addition, the National Litigation Plan recently proposed
by the General Counsel should include wage discrimination as
one of its priorities. Those developing the Plan should work in
conjunction with this Tasxk Force so that a wage discrimination
litigation strategy will accually be implemented. District offices
should be assessed on the basis of the number of wage discrimina-
tion cases which are processed.

(s) Each appropriate unit in Headquarters should be assigned
specific tasks 1n the area of wage discrimination. Thus, for
examplLe, the Systemic Unit shou.,d be directed to develop systemic
targets, with an eye to engaging in systemic litigation of wage
discrimination claims. The Office of Program Research should under-
take research and planning in the following areas: the manner
in which the so-called "free” market affects wage-setting, how
the market may be manipulated Qv used to create or maintain a
discriminatory wage structure;— the sources of bias in job
evaluation and other wage-setting mechanisms; an identification
of industries and jobs, similar to that which the Commission under-
took under the Equal Pay Act, where wages are likely to be depressed
pecause of sex and/or race discrimination; and the various indicia
of historical or present intentional discrimination in wage-setting.
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The Q0fiice of Program Cperaticns srould retain professioral 2%
evaluators to develop training masa2ri2ls {or 1nvestigaszive starlf
in the fi2ld.

The Naticnal Committee strongly urges the Commissicn o con-

sider these proposals both seriously and faverably.
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L ses, e.g., Guntner v. Countv of wWasningstcn, 622 F.2d 232
(3=n Cir. 13793), pecition far reh. Jd=ani2d, 523 7.2d 1323 (1330),
afFf'd ¢32 U.S. 1al, 131 3.Ck. 2242 (1381); Fizzzarald v. 3irict:
S=ackade, 22 FEP Cas=2s 232 (l0th Cir. 13803), IUZ v. #es57.72In0us2,
8351 F.23d 1094 (3rd Cir. 1980): Taylzr v. Crarley Bras., 25 7z?
Cases 502 (W.D. Pa. 1l981l).

E/IUE v. Westinghouse and Taylor v. Charley S8ros., supra;

Gerlach v. Micnigan Bell Tel. & Tel. Co., 24 FEP Cases &9 (£.D.
Mich. 1980).

g-/Will—cins v. Univ, of Houston, 634 F.2d 388 (3th Cir. 1981);
see also reagrey v. Univ. of Wash., 642 F.2d 1157 (3th Cir. 1981)
(district ccurt erred in excluding report which showed that among
exempt emp.oyees, two times as many w~omen as Teéen had salaries
pelow the mean expected base on the job evaluaticn Nnile three
times as many men as women had salariss nigner than the expected
mean.

ﬁ/wambhein v. J.C. Penny Co., Znc., 542 F.2d 362 (3th Cir.
1981); Neely v. MARTA, 24 FzP Cases 1610 (N.D. Ga. 1980).

é/Kouba, 691 F.2d 873 (9th Cir. 1982), was a classic equal

pay case. Lt has, however, been termed as a wage discrimination
case. It was the first post-Gunther case, and, indeed, arose in
the Ninth Circuit, as did Guntner. Kouba was the first case in
which there was an cpportunity to address Gunther in a wage
discrimination setting.

87435 u.s. 702 (1978).

Z/In this regard, the National Committee notes with alarm the
growing number of employers who justify discriminatory wage rates
through reference to the market rate. The report by the National
Academy of Sciences provides ample evidence that reliance on the
market to set or defend wages embodies sex-based discrimination.
Moreover, there is substantial evidence 1in individual cases, e.g.,
IUE v. Westinghouse, that the market rate has not been followed;
rather, wage rates for women's jobs have been and are being
deliberately depressed simply because the occupants of those jobs
are women. The Commission's hearings on job segregation and wage
discrimination also provide a strong evidentiary basis from which
the notion that the market operates to set wages may be attacked.
Witness after witness testified as to the unresponsiveness
generally of the market to shortages in traditional women's jobs;
the inability of women to negotiate for higher wage rates, despite
the demand for their work; the near-universal pattern of women
being paid less than the lowest-paid man in their workplace,
regardless of the work done by each; and the various mechanisms
utilized by employers to assure that women's wWages continue to
be depressed. Against this backdrop, it is clear that there 1is
something at work which operates to maintain low wages for women
workers, but it is not the invisible hand of Adam Smith. It 1is,
rather, garden-variety sex discrimination of a type which the
Commission nas heretofore been unwilling to countenance.
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